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JURISDICTION OF COURT OF APPEALS
The Court of Appeals has jurisdiction over this appeal
pursuant to S 78-29-3(a), Utah Code Annotated, 1953, as amended.
QUESTIONS PRESENTED FOR REVIEW
1.

Whether or not the Utah Solid and Hazardous Waste

Control Board's Finding of Fact that the CIF operation plan
application contained evidence that emergency response plans had
been coordinated with local and regional emergency response personnel was supported by substantial evidence.
Standard of Review:

Substantial Evidence Test; Boston

First Nat, v. Salt Lake City Bd., 799 P.2d 1163 (Utah 1990).
2.

Whether or not the Utah Solid and Hazardous Waste

Control Board acted arbitrarily and capriciously in disregarding
the clear and unambiguous directive of R315-3-23(c)(1) and (e)
when it concluded that the CIF operation plan application was
complete on August 14, 1990 and affirmed the CIF plan approval.
Standard of Review:

Correction-of-Error; Savage Indus-

tries, Inc. v. Utah State Tax Commission, 811 P.2d 664 (Utah
1991).
3.

Whether or not the Utah Solid and Hazardous Waste

Control Board reached an erroneous legal conclusion when it
determined that the impact mitigation agreement and conditional
use permit with Tooele County, as well as statements that

-1-

additional coordination would occur at the local and state level
in the future fulfilled the requirements of R315-3-23(c)(1).
Standard of Review:

Correction-of-Error; Savage Indus-

tries, Inc. v. Utah State Tax Commission, 811 P.2d 664 (Utah
1991); Ferro v. Utah Dept. of Commerce, 828 P.2d 507 (Utah App.
1992).
4.

Whether or not the Utah Solid and Hazardous Waste

Control Board reached an erroneous legal conclusion when it
determined that the CIF operation plan application was complete
as of August 14, 1990.
Standard of Review:

Correction-of-Error; Savage Indus-

tries, Inc. v. Utah State Tax Commission, 811 P.2d 664 (Utah
1991).
5.

Whether or not the Utah Solid and Hazardous Waste

Control Board's erroneous Findings of Fact and Conclusions of Law
constitute reversible rather than harmless error.
Standard of Review:

Harmfulness of Error; Morton

Intern., Inc. v. Auditing Div., 814 P.2d 581 (Utah 1991).
CONTROLLING PROVISIONS
Utah Code:
S 63-46b-16.
proceedings*

Judicial review - Formal adjudicative

(4) The appellate court shall grant relief only if, on
the basis of the agency's record, it determines that a person seeking judicial review has been substantially prejudiced by any of the following:

-2-

(a) the agency action, or the statute or rule on
which the agency action is based, is unconstitutional
on its face or as applied;
(b) the agency has acted beyond the jurisdiction
conferred by any statute;
(c) the agency has not decided all of the issues
requiring resolution;
(d) the agency has erroneously interpreted or
applied the law;
(e) the agency has engaged in an unlawful procedure or decision-making process, or has failed to follow prescribed procedure;
(f) the persons taking the agency action were
illegally constituted as a decision-making body or were
subject to disqualification;
(g) the agency action is based upon a determination of fact, made or implied by the agency, that is
not supported by substantial evidence when viewed in
light of the whole record before the court;
(h)

the agency action is:

(i) an abuse of the discretion delegated to
the agency by statute;
(ii)

contrary to a rule of the agency;

(iii) contrary to the agency's prior practice, unless the agency justifies the inconsistency by giving facts and reasons that demonstrate
a fair and rational basis for the inconsistency;
or
(iv)

otherwise arbitrary or capricious.

Section 19-6-108: New non-hazardous solid or hazardous
waste operation plans for facility or site — Administrative
and legislative approval required — Time periods for review
— Information required — Other conditions — Revocation of
approval — Periodic review.

-3-

(9) No proposed non-hazardous solid or hazardous
waste operation plan may be approved unless it contains
the information that the Board requires, including:
(e) plans, specifications, and other information that the Executive Secretary considers relevant to determine whether the proposed
non-hazardous solid or hazardous waste operation
plan will comply with this part and the rules of
the Board; and
Utah Administrative Code:
R315-3-23:
(a)

Hazardous Waste Facility Siting Criteria,

Applicability.

This section applies to all plan approval applications
for commercial facilities that have been submitted and that
have not yet been approved, as well as all future
applications.
(c)

Emergency Response and Transportation Safety.

(1) An assessment of the availability and adequacy of emergency services, including medical and fire
response, shall be included in the plan approval application. The application shall also contain evidence
that emergency response plans have been coordinated
with local and regional emergency response personnel.
Plan approval may be delayed or denied if such services
are deemed inadequate.
(e)

Completeness of Application

The plan approval application shall not be considered
complete until the Applicant demonstrates compliance with
the criteria given herein.
STATEMENT OF THE CASE
This is a Petition for Writ of Review from the entry of
an order following a formal adjudication proceeding before the
Utah Solid and Hazardous Waste Control Board.

Following the

receipt of evidence on March 16 and 17, 1992 and deliberations
-4-

held on April 9, and 22, 1992, the Board entered its Order Dismissing the Sierra Club's appeal from a decision by the Executive
Secretary approving a hazardous waste facility operating plan for
the Clive Incineration Facility (CIF).
On November 1, 1991, the Executive Secretary issued a
final approval of the facility operation plan for a hazardous
waste incinerator to be located in Clive, Tooele County, Utah,
On December 2, 1991, appellant filed a Notice of Appeal from the
Executive Secretary's plan approval which led to the adjudication
before the Board,
In denying appellant's appeal and upholding the issuance of the CIF plan approval, the Utah Solid and Hazardous Waste
Control Board (hereinafter referred to as the "Board"), was
required to determine whether or not USPCI, Inc. (USPCI) had complied with all the hazardous waste facility citing criteria set
forth in R315-3-23, Utah Administrative Code.

Specifically,

R315-3-23(e) provides:
The Plan Approval application shall not be considered complete until the Applicant demonstrates compliance with the
criteria given herein.!/

Compliance with the agency's rules and regulations is also
mandated by § 19-6-108(9) which states that no proposed non
hazardous solid or hazardous waste operation plan may be
approved unless it contains the information the Board
requires, including: "(e) plans, specifications and other
information that the executive secretary considers relevant
to determine whether the proposed non-hazardous solid or
hazardous waste operation plan will comply with this part
and the rules of the Board,'1.
-5-

One of the express citing criteria found in R315-3-23
is that the application shall contain evidence that emergency
response plans have been coordinated with local and regional
emergency response personnel,

R315-3-23(c)(1).

Following the formal adjudication of appellant's
appeal, the Board determined that the CIF operation plan application contained evidence that emergency response plans had been
coordinated with local and regional emergency response personnel
and approved the Executive Secretary's determination of completeness and grant of plan approval.
STATEMENT OF FACTS
1.

On February 14, 1989, USPCI submitted to the Divi-

sion (then Bureau) of Solid and Hazardous Waste (the "Division")
an operation plan application for a commercial hazardous waste
incinerator proposed to be located at Clive, Tooele County, Utah.
2.

The Division issued a Notice of Deficiency ("NOD")

on April 13, 1989, specifying further information required from
2/
USPCI in the operation plan application. (R. A.25).USPCI
submitted an amendment to the application on July 28, 1989 (R.
AA.32), and after review by the Division, another NOD was issued
by the Division on October 31, 1990.

2/

(R. A.35).

Further

References to the record are citations to the numbered paragraphs of the certified index of Administrative Record filed
by the Executive Secretary in this appeal.
-6-

information was submitted by USPCI in response to the NOD on
March 12, 1990, June 14, 1990 and August 3, 1990,

(R. A.38, 44

and 52).
3.

The Executive Secretary issued a notice of com-

pleteness on August 14, 1990,
4.

(R. A.56).

On October 19, 1990, the executive Secretary issued

a draft plan approval for the incinerator,

(R. A.62).

After a

period of public comment and meetings, the Executive Secretary
issued the final approval of the operation plan (plan approval)
for the incinerator on November 1, 1991.
5.

(R. A.64).

The Sierra Club, on December 2, 1991, filed a

"Notice of Appeal" of the Executive secretary's plan approval,
which appeal was heard by the Board on March 16 and 17 and April
9 and 22, 1992.
6.

(R. B.2).

On March 16 and 17, 1992, the Board received docu-

mentary and testimonial evidence in a formal administrative proceeding.

(R. B.54, 55). At that proceeding, Cheryl Heying, an

employee of the Division who was involved in the Approval process, testified she was unaware of any coordination efforts with
entities other than the region.

(Transcript, March 17, 1992, p.

513, lines 1-7). Ms. Heying testified further that she believed
the coordination agreement entered into between Tooele County and
USPCI satisfied the citing requirements contained in
R315-3-23(c)(1) .

(Transcript, March 17, 1992, p. 514, lines

-7-

1-21).

Finally, Ms. Heying testified that she believed USPCI

will have to enter into additional coordination agreements before
the facility can start operating.

(Transcript, March 17, 1992,

pp. 516-517).
7.

At the March 17, 1992 hearing Cheryl Heying testi-

fied that for completeness purposes she determined that the
impact mitigation agreement between Tooele County and USPCI met
the requirements of R315-3-23(c)(1).

(Transcript, March 17,

1992, p. 543, lines 5-14) .
8.

Following the adjudicative hearings on March 16 and

17, 1992, the USPCI filed a post hearing brief to which it
attached copies of the portions of the application and other documents which it believed fulfilled the citing criteria contained
in R315-3-23(c)(1).

(R. B.56, 57). In its post hearing brief,

USPCI reiterated the conclusion testified to by Ms. Heying that
the impact mitigation agreement referred to in Attachment 1 at
B.33 constituted sufficient evidence of coordination to satisfy
the requirements of R315-3-23(c)(1).
9.

(R. B.57).

At their April 9, 1992 hearing, the Board heard

closing arguments by the parties and deliberated on the various
issues raised by the appeal.

(R. B.59).

At that hearing, coun-

sel for USPCI stated that the attachments to Applicant's post
hearing brief evidenced USPCIfs compliance with the citing criteria in question and stated further that USPCI did not have
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additional evidence to present on that issue,

(Transcript, April

9, 1992, p. 154, lines 10-21).
10.

Following deliberation and discussions between the

Board members, a motion was made and seconded that the Executive
Secretary did meet the requirements of R315-3-23(c)(1) based on
the evidence that was provided in USPCI's brief.
April 9, 1992, p. 196, lines 11-20).
affirmative vote.

(Transcript,

That motion carried by

(Transcript, April 9, 1992, p. 200, lines

1-2).
11.

On June 30, 1992, the Board issued its order dis-

missing appellant's claims and its Notice of Appeal with prejudice and affirming the Executive Secretary's issuance of the plan
approval.

(R. B.61).
12.

On May 25, 1992, Linda V. Priebe, a Board Member

issued an opinion concurring and dissenting in the order of the
Board.

(R. B.62).
13.

On July 30, 1992, appellant filed its Petition for

Writ of Review of the Board's order in the Utah Court of Appeals.
SUMMARY OF ARGUMENTS
ARGUMENT ONE:

R315-3-23(c)(1) establishes as citing

criteria for a hazardous waste incinerator that the application
contain evidence that emergency response plans have been coordinated with local and regional emergency response personnel.
USPCI's application contained evidence of coordination with
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Tooele County emergency person, but no other agency or governmental unit.

Actual coordination with a single governmental agency

does not constitute evidence of coordination with local and
regional emergency response personnel.

Therefore the Board's

Finding of Fact that R315-3-23(c)(1) had been complied with was
not supported by substantial evidence.
ARGUMENT TWO:

R315-3-23(c)(1) mandates that a hazard-

ous waste incinerator operation application shall contain evidence of the coordination of emergency response personnel at the
local and regional level. The Board concluded as a matter of law
that evidence of a coordination agreement with Tooele County,
considered the region, and an intent by USPCI to coordinate with
local emergency response personnel in the future fulfilled the
citing criteria contained in R315-3-23(c)(1) . This conclusion is
in direct contradiction of the clear and unambiguous language of
the citing criteria and the Board's failure or refusal to apply
that clear mandate is arbitrary and capricious or constitutes an
erroneous interpretation of the regulation.
ARGUMENT THREE:

Based on its erroneous Findings of

Fact and Conclusions of Law the Board determined that the operation plan application was complete prior to the deadline imposed
by S 19-6-108(14), Utah Code Annotated, 1953, as amended, and
therefore did not require USPCI to fulfill the statutory requirements imposed by § 19-6-108(10) and (11). That erroneous

-10-

decision materially affected the application process and therefore constitutes reversible rather than harmless error.
ARGUMENT ONE
THE BOARD'S FINDING OF FACT THAT THE CIF
OPERATION PLAN APPLICATION CONTAINED EVIDENCE
THAT EMERGENCY RESPONSE PLANS HAD BEEN COORDINATED WITH LOCAL AND REGIONAL EMERGENCY
RESPONSE PERSONNEL WAS NOT SUPPORTED BY SUBSTANTIAL EVIDENCE
At paragraph 7 of its Findings of Fact, the Board
stated that the CIF operation plan application contained evidence
that emergency response plans had been coordinated with local and
regional emergency response personnel.

In support of this find-

ing, the Board cited to three exhibits that were included as
3/
attachments to the USPCIfs post-hearing brief.These attachments (which are annexed to this brief in
the addendum) contain pertinent portions of the application.
Specifically, at page B.32 the application states that the Contingency Plan will be submitted to local and state parties which
could be requested to assist in any response to an emergency.

It

continues by explaining that local and state parties will be
asked to review the plan and concludes that any coordination
agreement between USPCI and the parties will be documented in the
Contingency Plan.

At page B.33, the application sets forth that

As USPCI explained in its post-hearing brief at note 3, the
attachments to the final permit were the same attachments
that were in the permit application when the Executive Secretary found the application to be complete. (R. B.57).
-11-

the Tooele County Conditional Use Permit required the negotiation
of an impact mitigation agreement and states that the impact mitigation agreement will assure that there are adequate emergency
4/
response capabilities within Tooele County.The attachments
continue by explaining that the local and state parties will be
asked to review the plan and any coordination agreements between
USPCI and the parties will be documented in the Contingency Plan.
(Emphasis added).
Again at page B.34 of the attachments the application
provides that coordination agreements between USPCI and local and
state emergency response parties will be obtained and documented
in the CIF Contingency Plan.

(Emphasis added).

All references

to coordination agreements in the attachments are prospective in
nature and provide that such agreements will be entered into and
documented sometime in the future.
These portions of the application relied upon by USPCI
and the Board, to wit, attachments 1, 6 and 7, provide absolutely
no evidence that any coordination agreements had been entered
into other than with Tooele County as of April 14, 1990. As
Board member Linda V. Priebe explained in her dissenting opinion:
A commitment or intent to coordinate in the future is not
sufficient to satisfy R315-3-23(c)(1)fs requirement that the
1/

USPCI submitted its operation plan application on February
14, 1989. The Tooele County impact mitigation agreement was
executed on December 21, 1988, and therefore, was in existence at the time the original application was filed. (R.
B.57, Exhibit C ) .
-12-

operation plan application include evidence that emergency
response plans 'have been coordinated'.
Although it was not cited by the Board in support of
the above-referenced Finding of Fact, the Board pointed to two
other documents in its Conclusions of Law to support the conclusion that emergency response plans had been coordinated with
local and regional response personnel.

Those documents were ref-

erenced at page B.33 of the attachments and are the impact mitigation agreement between USPCI and Tooele County and the Conditional Use Permit issued by Tooele County.

(R. B.61, Conclusions

of Law, 119) .
As Ms. Priebe points out in her dissenting opinion,
nowhere does the Conditional Use Permit (R. A.18)) indicate that
USPCI had coordinated emergency response with local and regional
response personnel.

A review of the Conditional Use Permit

reveals that it constitutes a mandate for USPCIfs compliance with
the requirements imposed by the Board and the Tooele County
impact mitigation plan and requires USPCI to report certain
noncompliance.
Neither does the Tooele County impact mitigation agreement constitute evidence of coordination with local and regional
emergency response personnel.

That agreement, which was attached

to USPCIfs post-hearing brief and is annexed hereto, provides
that USPCI desires to enter into an agreement with the county for
coordination of emergency police, fire, and medical services and
-13-

provides for the payment of an annual "impact mitigation fee" to
Tooele County for mitigation of social, economic and health as
safety impacts associated with the Clive facility.
Section 111 of the impact mitigation agreement entitled
Contingency Plan embodies an agreement by the county to respond
to emergencies as described in USPCI's Contingency Plan.

Not-

withstanding the requirement that Tooele County review and
approve the Contingency Plan before it is required to provide
emergency response, the impact mitigation agreement could have
been considered by the Board as constituting a coordination
agreement with Tooele County emergency response personnel.
However, coordination with Tooele County personnel cannot constitute evidence that USPCI has coordinated emergency
response plans with both local and regional response personnel.
Whether Tooele County is defined as local or regional, it cannot
constitute both and any agreement reached between USPCI and
Tooele County cannot constitute compliance with
R315-3-23(c)(l).-/

And, Ms. Heying testified that she was

unaware of any coordination efforts other than with Tooele
County.

1/

(Transcript, March 17, 1992, p. 513, lines 1-7).

Neither the statute nor the regulations promulgated by the
Board have defined the terms "local" and "regional". However, that issue is immaterial in the present case because
of the lack of any evidence that any coordination was undertaken other than with Tooele County.
-14-

Evidence exists in the record that the Division considered Tooele County as the region in relation to the requirements
of R315-3-23(c)(l).

(Transcript, April 9, 1992, p. 170, lines

1-10; p. 177, lines 1-9; and p. 199, lines 12-22).

However, even

if we accept the characterization of Tooele County as the region,
there still exists absolutely no evidence of an agreement or act
of coordination by USPCI with local emergency response personnel.
As detailed above, attachments 1, 6 and 7, which were specifically relied upon by USPCI and the Board as evidencing compliance
with R315-3-23(c)(1), only evidence that coordination agreements
with local parties will be entered into and documented in the
future.
The express language cited by the Board as evidencing
compliance, to wit, that coordination agreements will be obtained
and documented, stands in direct conflict with the applicable
citing criteria which require evidence that coordination has been
achieved at the local as well as regional level.
As Ms. Priebe explained in her dissenting opinion:
R315-3-23(c)(1)fs use of the past tense 'have been
coordinated1 means that at least to some degree, coordination of emergency response plans must have been achieved. A
commitment or intent to coordinate in the future is not sufficient to satisfy R315-3-23(c)(1)fs requirement that the
operation plan application include evidence that emergency
response plans 'have been coordinated.1
Because the only coordination that had in fact taken
place prior to the determination that the CIF operation plan

-15-

application was complete on August 14, 1990 was with a single
entity, to wit, Tooele County, the plan application could not
contain evidence of coordination with other agencies.

In fact,

it did not contain such evidence.
Without evidence of additional coordination with entities other than Tooele County, the application did not fulfill
the requirements of R315-3-23(c)(1) on August 14, 1990 nor anytime thereafter.

The Board's finding to the contrary is not sup-

ported by any evidence let alone substantial evidence. Therefore, the Board's Finding of Fact No. 7 was erroneous.
ARGUMENT TWO
THE BOARD'S FAILURE TO APPLY THE CLEAR AND
UNAMBIGUOUS MANDATE OF R315-3-23(c)(1) IS
ARBITRARY AND CAPRICIOUS OR CONSTITUTES AN
ERRONEOUS INTERPRETATION OF THE REGULATION
At paragraph 17 of its Conclusion of Law, the Board
concluded that the CIF operation plan application was complete as
of August 14, 1990, when the Executive Secretary issued the
Notice of Completeness.
R315-3-23(e) states:
The plan approval application shall not be considered complete until USPCI demonstrates compliance with the criteria
given herein.£/
1/

Section 19-6-108(4) Utah Code Annotated, 1953, as amended,
mandates the review of non-hazardous solid or hazardous
waste operation plans to determine whether the plan complies
with the provisions of the statute and the rules of the
Board. And, no proposed non-hazardous solid or hazardous

Footnote continued on next page.
-16-

Subparagraph (c) of R315-3-23, sets forth emergency
response and transportation safety requirements that must be complied with in any plan approval application submitted to the
Executive Secretary for consideration and subsequent approval.
Subparagraph (c)(1) of R315-3-23 states that the application
shall contain evidence that emergency response plans have been
coordinated with local and regional emergency response personnel.
As detailed above, the CIF operation plan application
did not contain evidence that emergency response plans had been
coordinated other than with Tooele County.
The Transcript of the Board's deliberations reveals
that at least one member of the Board considered the coordination
agreement with Tooele County standing alone as fulfilling the
requirements of that subsection.
179, lines 12-23).

(Transcript, April 9, 1991, p.

This interpretation of the citing criteria

was shared by the Executive Secretary and his staff.

At the

March 17th evidentiary hearing, Cheryl Heying testified that for
completeness purposes she determined that the impact mitigation
agreement between Tooele County and USPCI met the requirements of

Footnote continued from previous page.
waste operation plan may be approved unless it contains the
information the Board requires including information that
the Executive Secretary considers relevant to determine
whether the proposed plan will comply with the statute and
the rules of the Board. Section 19-6-108(9)(e), Utah Code
Annotated, 1953, as amended.
-17-

R315-3-23(c)(l).

(Transcript, March 17, 1992, p. 543, lines

5-14; p. 514, lines 1-21).

In fact, certain members of the Board

took the position that the county was required to take responsibility for coordination of emergency response activities with
local governmental agencies.

(Transcript, April 9, 1991, p. 167,

lines 10-17; p. 172, lines 1-14).
The citing criteria clearly places the responsibility
on USPCI and not the county to coordinate emergency response
plans with local and regional personnel and provide evidence of
the existence of coordination before the application shall be
considered complete.
The Board's dissatisfaction with the regulation or its
belief that compliance therewith may be difficult cannot excuse
7/
the Board's disregard of this clear mandate.The Utah Administrative Procedure Act provides that
this Court shall grant relief from agency action when:

(1) the

agency action is based upon a determination of fact that is not
supported by substantial evidence; (2) the agency action is contrary to a rule of the agency; or (3) the agency action is

2/

Evidence is contained in the administrative record that some
members of the Board found the regulation in question to be
too burdensome or in error. (Transcript, April 9, 1992, p.
165, lines 9-23). There is evidence in addition that some
members of the Board simply decided to ignore the clear language of the regulation. (Transcript, April 9, 1992, p.
179, lines 12-23) .
-18-

arbitrary or capricious.

Section 63-46D-16(4), Utah Code Anno-

tated, 1953, as amended.
This Court has explained that if a statute is clear and
unambiguous, there is no implicit grant of discretion to the
agency to interpret the statute because there is no interpretation necessary.

When the statute is clear and unambiguous, the

agency must simply apply the statute according to its plain language.

Ferro v. Utah Dept. of Commerce, 828 P.2d 507, 510 (Utah

App. 1992).
This same standard should be applied to agency rules,
regulations and citing criteria.

While some ambiguity may exist

concerning the definition of the terms "local" and "regional" as
those terms are used in R315-3-23(c)(1), there is no question
that the regulation requires coordination to have taken place at
two distinct levels and evidence of that coordination to be
included in the application.
The regulation's use of the conjunction "and" rather
than "or" in the phrase "that emergency response plans have been
coordinated with local and regional emergency response personnel"
evidences a clear intent on the part of the rulemaker that the
applicant coordinate emergency response plans with both local and
regional personnel.
As with governing statutes, the terms of a rule or regulation should be interpreted in accordance with usually accepted
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meanings and read literally.

Cf. Savage Industries v. State Tax

Com'n., 811 P.2d 664, 670 (Utah 1991).

In the present instance,

such a literal reading of R315-3-23(c)(1) requires that the
application contain evidence that emergency response plans had
been coordinated with Tooele County and another governmental
level either larger or smaller than the county.
The fact that emergency response plans at the local and
state level were to be coordinated at some date in the future and
that a response plan had been coordinated at the county level
cannot fulfill the clear and unambiguous requirements of
R315-3-23(c)(l).
The Board's legal conclusion that the Tooele County
plan and the prospect of additional plans in the future satisfied
the requirements set forth in R315-3-23(c)(1) is clearly erroneous and represents either arbitrary and capricious disregard of
the citing criteria or an erroneous interpretation of that
regulation.
ARGUMENT THREE
THE BOARD'S ERRONEOUS DETERMINATION THAT THE
REQUIREMENTS OF R315-3-23(c)(1) HAD BEEN FULFILLED MATERIALLY AFFECTED THE OUTCOME OF THE
PROCEEDING AND THUS CONSTITUTES REVERSIBLE
ERROR
The Utah Supreme Court has concluded that the legislature in enacting § 63-46b-16(4) intended that the same standard
used for determining the harmfulness of error in appeals from
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judicial proceedings should apply to reviews of agency action.
See Morton Intern., Inc. v. Auditing Div., 814 P.2d 581, 584
(Utah 1991).

Under this standard, an error will be considered

harmless only if it is sufficiency inconsequential that there is
no reasonable likelihood that the error affected the outcome of
the proceeding.

Id.

814 P.2d at 584.

One of the most material issues raised by the appellant's appeal of agency action and an issue clearly acknowledged
as material by the Board was the completeness of the application.
At paragraph 17 of its Conclusions of Law, the Board held that
the CIF Operation Plan Application was complete as of August 14,
1990, when the Executive Secretary issued the Notice of
Completeness.
This date held tremendous significance because of a
grandfathering provision found in S 19-6-108(14) which provides:
The provisions of subsections (10) and (11) do not apply to
hazardous waste facilities in existence or to applications
filed or pending in the Department prior to April 24, 1989,
that are determined by the Executive Secretary on or before
December 31, 1990, to be complete, in accordance with state
and federal requirements applicable to operation plans for
hazardous waste facilities.
Subsection (10) imposes additional requirements on the
applicant to establish proof of the existence of a proven market
for the hazardous waste operation and a public benefit from the
proposed facility.

Subsection (11) requires the Executive Secre-

tary to determine that there is a need for the facility to serve
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industry within the state and that the probable beneficial environmental effect of the facility to the state outweighs the probable adverse environmental effect.

Section 19-6-108(10) and

(11), Utah Code Annotated, 1953, as amended.
If the Board determined that the Executive Secretary's
issuance of the Notice of Completeness on August 14, 1990 was
made in error and declared the application incomplete, the
grandfathering provisions of subsection (14) would not apply and
USPCI would be required to meet the additional burdens imposed by
subsections (10) and (11) of S 19-6-108.
The significance of the grandfathering provision and
its impact on the facility operation plan application was
expressly recognized by the Board members during their deliberation.

(Transcript, April 9, 1992, p. 198, lines 2-12).
Section 19-6-105(3) establishes that the Board shall

establish criteria for citing commercial hazardous waste treatment and disposal facilities, including commercial hazardous
waste incinerators.

That subsection states that the criteria

established by the Board shall apply to any facility or incinerator for which plan approval is required under § 19-6-108. The
incinerator in the present case falls squarely under S 19-6-108.
R315-3-23 represents the citing criteria established by
the Board pursuant to the directive found in § 19-6-105(3).
section 23(e) states:
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Sub-

The plan approval application shall not be considered complete until USPCI demonstrates compliance with the criteria
given herein.
One of the criteria contained in R315-3-23 is the
requirement that the application contain evidence that emergency
response plans have been coordinated with local and regional
emergency response personnel.

R315-3-23(c)(1).

If the Board had

determined the application did not contain the requisite evidence
of coordination, then it would have been required, pursuant to
the provisions of subsection 23(e), to conclude that the operation plan application was not complete prior to December 31,
1990.
Such a determination would have required USPCI to supplement its application with the additional information required
by § 19-6-108(10) and (11). In addition, such a determination
would have materially altered the Executive Secretary's approval
process by requiring consideration of the additional factors presented by subsections (10) and (11) and the legislative mandate
embodied therein.
A determination by the Board that the citing criteria
found in R315-3-23(c)(1) had not been complied with would have
materially affected the outcome of the proceeding and the entire
application process.

Therefore, the Board's erroneous findings

and conclusions to the contrary represent reversible error.
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CONCLUSION
The record before the Utah Solid and Hazardous Waste
Control Board evidenced that USCPI had failed to fulfill the citing criteria promulgated by the Board for hazardous waste incinerators in its application for an operating permit at Clive,
Tooele County, Utah.

The Board's Finding of Fact that USPCI had

fulfilled the citing criteria contained in R315-3-23(c)(1) was
not supported by substantial evidence and therefore, erroneous.
Similarly, the Board's Conclusions of Law that the citing criteria had been complied with and that the application was complete
on August 14, 1990 were arbitrary and capricious or were based on
an erroneous interpretation of the citing criteria.
The errors by the Board allowed USPCI to circumvent the
newly adopted statutory requirements embodied in S 19-6-108(10)
and (11) and therefore constitute reversible rather than harmless
error.

Appellant asks this Court to reverse that error and over-

turn the Board's determination of completeness and approval of
the CIF operation plan application and remand the matter back to
the Board with the directive that it reopen the application process and require compliance with all the statutory requirements
of § 19-6-108 including subsections (10) and (11).
DATED this 3r^

day of November, 1992.

Daniel W. Jackson
Attorney for Petitioner
DWJ:102892A
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BEFORE THE UTAH SOLID AND HAZARDOUS WASTE
CONTROL BOARD
IN RE: APPEAL OF SIERRA CLUB,
USPCI CLIVE INCINERATION
FACILITY PLAN APPROVAL
(UTD 98259795)

*
*
*
*

ORDER

*

This matter came before the Utah Solid and Hazardous Waste
Control Board for hearing on March 16 and 17 and April 9 and 22,
1992 on the Utah Chapter of the Sierra Club's (Sierra Club) Notice
of Appeal of the Executive Secretary's plan approval for the USPCI
Clive Incineration Facility (CIF). Appearances of counsel for the
parties were made as follows:

for the Sierra Club# Robert G.

Pruitt III and Gregory L. Probst;

for United States Pollution

Control, inc. (USPCI), Lawrence E. Stevens, David W. Tundermann and
Kenneth R. Barrett;

and for the Executive Secretary, Laura J.

Lockhart and Raymond D. Wixom.

The hearing was conducted as a

formal

under

adjudicative

proceeding

the Utah

Procedures Act, Utah Code Ann. § 63-46b-l sL

Administrative
seq.

(1953, as

amended).
The

Board,

having

considered

ths

record,

including

the

pleadings, testimony, exhibits, administrative record and arguments
of counsel, voted to deny the appeal and to uphold the issuance of
the CIP plan approval
assigned.

for the reasons on those days orally

The Board hereby issues its written findings of fact,

conclusions of law, statement of reasons and ORDER, as required by
Utah Code Ann. § 63-46b-10 with regard to said Notice of Appeal.

FINDINGS OF FACT
1.

On February 14# 1989, USPCI submitted to the Division

(then Bureau) of Solid and Hazardous Waste (the "Division") an
operation plan application for the CIF, a commercial hazardous
waste incinerator proposed to be located at Clive, Tooele County,
Utah.
2.

The Division issued a Notice of Deficiency ("NOD") on

April 13, 1989, specifying further information required from USPCI
in the CIF operation plan application. (Exhibit CH-1, doc. 11) .
USPCI submitted an amendment to the application on July 28, 1989,
and after review by the Division, another NOD was issued by the
Division on October 31, 1990. Further information was submitted by
USPCI in response to the NOD on March 12, 1990, June 14, 1990,
August 3, 1990 and August 10, 1990.
3. The Executive Secretary issued a notice of completeness on
August 14, 1990.
4*

On November 19, 1990, the Executive Secretary issued a

draft plan approval for the CIF. After a period of public comment
and meetings, the Executive Secretary issued the final approval of
the operation plan (plan approval) for the CIF on November 1, 1991.
5. The Sierra Club, on December 2, 1991, filed a "Notice of
Appeal" of the Executive Secretary's plan approval, which appeal
was heard by the Board on March 16 and 17 and April 9 and 22, 1992.
6.

The CIF operation plan application, including but not

limited to Attachments 1, 6 and 7 and the Tooele County conditional
use permit, contains sua assessment of the availability and adequacy
2

of emergency services, including medical and fire response.
7. The CIF operation plan application contains evidence that
emergency response plans have been coordinated with local and
regional

emergency

response

(Attachment 1, B.31-39);

personnel.

Exhibit

CN-B,

II

CN-B, III (Attachment 6, F.20, F. 22-24,

F. 37; Attachment 7, G.11-12, G. 42).
8.

The CIF operation plan application, including but not

limited to Attachments 1, 5, 6 and 7, reflects that trained
emergency response personnel and equipment are to be retained by
the facility and will be capable of responding to emergencies both
at the site and involving wastes being transported to and from the
CIF within the state of Utah.

Details of the proposed emergency

response capabilities are contained in the CIF operation plan
application and are set forth in the CIF plan approval.

Exhibit

CN-B, II (Attachment 1, B.31-35); Exhibit CN-B, III (Attachment 5,
H.12-15, H-A.8, H-A.10, H-A.26, H-A.30; Attachment 6, F.22, F.2425;

Attachment 7, G.42, G.44-51).
9.

The CIF operation plan application, including but not

limited to Attachments 1 and 7, specifies the proposed routes of
transportation within the state of Utah and indicates that the
federal interstate highway system and the Union Pacific railway
system will be the primary means of transportation of wastes to the
CIF.

Exhibit CN-B, II

(Attachment 1, B.32-39, figs. B2-B4);

Exhibit CN-B, III (Attachment 7, G.ll, G.18, G.79-81).
10.

The CIF operation plan application includes a detailed

contingency plan, which addresses duties and responsibilities of

3

emergency coordinators, plan implementation, emergency response
procedures, emergency equipment, facility evacuation procedures,
plan implementation reports, and plan amendments.

Exhibit CN-B,

III (Attachment 7) .
11. The CIF operation plan application reflects that the GIF
is not proposed to be located in a national, state or county park,
monument or recreation area, a designated wilderness or wilderness
study area or a wild and scenic river area.

Exhibit CN-B, II

(Attachment 1) .
12.

The CIF plan approval requires that wastes received at

the CIF will be analyzed before incineration and pretreated, as
needed, to maximize combustion efficiency.
13. Under the CIF plan approval (Attachments 15 and 15 j, the
CIF will have two rotary kilns, and gases resulting from combustion
will be treated by a system of secondary combustion and air
pollution control. Solids (ash) remaining after combustion will be
cooled, containerized, analyzed and either retreated or transferred
for disposal in a permitted landfill facility.
14.

(Attachment 2) .

The CIF is not a landfill or surface impoundment.

15. The CIF plan approval requires USPCI to comply with waste
minimization requirements applicable to waste generated and treated
on-site.
16.

The Executive Secretary has minimized risks to human

health and the environment by establishing stringent performance
standards and other operation plan conditions for the CIF.
17.

In

establishing

performance

4

standards

and

other

conditions in the CIF plan approval, the Executive Secretary and
his staff and contractor relied on their own expertise. They also
relied upon EPA regulations and guidance materials and EPA's
expertise and work done in the area of risk analysis for hazardous
waste incinerators.
18.
removal

The CIF plan approval requires that a destruction and
efficiency

("DRE11)

for

principal

organic

hazardous

constituents of 99.9999 percent be demonstrated during the trial
burn for the facility. A DRE of 99.9999 percent is 100 times more
stringent than the DRE required by EPA for most organic wastes.
19.

The

CIF

plan

approval

includes

requirements

for

continuous monitoring and automatic waste cutoff, as well as the
conducting of a performance test of the facility every two years.
20.

The CIF plan approval requires the submittal of a toxic

metals implementation plan, under which limitations on metals
emissions from the facility must be established.
21. The CIF plan approval includes performance standards for
low carbon monoxide emissions, as an indicator of both combustion
efficiency and the emission of products of incomplete combustion.

CONCLUSIONS OF LAW
1.

On March 17, 1992, the Board considered motions of the

Executive Secretary and USPCI to dismiss certain of Sierra Club's
claims. The Board also considered a motion in limine filed by the
Executive Secretary and joined in at the hearing by USPCI. After
fully considering the motions, pleadings, memoranda and arguments
5

of counsel, the Board granted, in part, the motions to dismiss and
denied the motion in limine, as set forth below.
2. USPCI and the Executive Secretary's motions to dismiss the
Sierra Club's claims under the National Environmental Policy Act,
42 U.S.C. §§ 4321 to 4370b ("NEPA") were granted by the Board for
failure to state a claim upon which relief could be granted*
requirements

regarding preparation of an Environmental

Statement are not

NEPA
Impact

triggered by the issuance of the CIF plan

approval because issuance of the plan approval by the Executive
Secretary does not involve any "major federal actions" within the
meaning of NEPA § 102 (42 U.S.C. § 4332).
3. USPCI and the Executive Secretary's motions to dismiss the
Sierra Club's claims of "imminent and substantial endangerment"
under Utah Code Ann. § 19-6-115 and RCRA § 7002 (42 U.S.C. § 6972)
were granted by the Board for failure to state a claim upon which
relief could be granted.

Neither of these statutes provides any

cause of action or jurisdiction before the Board in this appeal of
the CIF plan approval.

RCRA § 7002 is a citizen suit provision

allowing enforcement of RCRA by citizens in federal court.

Utah

Code Ann. § 19-6-115 allows the Executive Director to bring suit in
Utah state courts, but does not provide any cause of action for the
Sierra Club in this appeal.
4. USPCI and the Executive Secretary's motions to dismiss the
Sierra Club's claims that the CIF plan approval failed to meet the
"consistency requirements" of RCRA § 3006(b) (42 U.S-C. S 6926(b))
were granted by the Board for failure to state a claim upon which
6

relief could be granted.

RCRA § 3006(b) addresses EPA's approval

of a state RCRA program, and does not provide any cause of action
for the Sierra Club in this appeal,
5. USPCI and the Executive Secretary's motions to dismiss the
Sierra Club's claims that the CIF plan approval was deficient
because

of

failure

to

comply

with

the

"waste

minimization"

requirements of RCRA § 3005(h) (42 U.S.C. § 6925(h)) were granted
by the Board for failure to state a claim upon which relief could
be granted*

No provision of state or federal law, including RCRA

§ 3005(h), requires USPCI to demonstrate that customers who send
waste to the CIF are minimizing the generation of wastes.

RCRA §

3005(h) and the CIF plan approval require USPCI to file waste
minimization statements for waste generated on the CIF site.
6.

USPCI's motion to dismiss Sierra Club's claim under Utah

Code Ann. § 19-6-108 (9) (b) was denied on the grounds that the
Sierra Club alleged facts which, if assumed to be true, stated a
claim for which relief could be granted.
7.

The Executive Secretary's motion in limine, joined in by

USPCI, requested the exclusion of evidence relating to the risks of
transporting hazardous wastes to and from the CIF.

The Board

denied this motion and heard evidence relating to transportation
issues, as further discussed below.
8.

The CIF operation plan application and the CIF plan

approval comply with the siting criteria of Utah Administrative
Code R315-3-23(c) (1), (2) and (3), and the application was complete
on August 14, 1990 with respect to those requirements.
7

9. The CIF operation plan application contains an assessment
of the availability and adequacy of emergency services, including
medical and fire response, as well as evidence that emergency
response plans have been coordinated with local and regional
emergency response personnel, as required by R315-3-23 (c) (1) . This
is evidenced by, jjitss: &LLa#

attachments

1, 6 and

7 of the

operation plan application, the impact mitigation agreement between
USPCI and Tooele County and the Conditional Use Permit issued by
Tooele County for the CIF.

The Board specifically finds that the

impact mitigation agreement and Conditional Use Permit with Tooele
County, as well as the other measures outlined in attachments 1, 6
and 7 of the operation plan application, constitute coordination
with •local and regional emergency response personnel," as required
by R315-3-23(c) (1) .
10.

The CIF plan approval and application provide that

trained emergency response personnel are to be retained by the
facility and are to be capable of responding to emergencies both at
the site and involving wastes being transported to and from the
facility within the state.

The CIF plan approval and application

provide details of the proposed emergency response capability. The
requirements of R315-3-23(c)(2) have been satisfied, as evidenced
by

the

evidence

presented

at

the

hearing

and

specifically

attachments 1, 5 and 7 of the CIF operation plan application and
the Conditional Use Permit.
11.

The

CIF

operation

plan

application

satisfies

the

transportation route selection and other requirements of R315-3-

8

23(c) (3), as evidenced by attachments 1 and 7 of the application.
The application specifies routes of transportation within the state
and indicates that the federal interstate highway system and the
Union

Pacific

transportation

railway

system

will

to

CIF.

The

the

be

the

primary

application

means of

indicates

that

transporters will be required to comply with all statutes and
regulations governing transportation of hazardous waste, including
compliance with weight restrictions for roads and bridges.

The

application reflects that consideration in the selection of routes
has been given to roads and railways that bypass population
centers, and that evacuation routes from the CIF site have been
addressed.
12.

The

CIF

operation

plan

application

demonstrates

compliance with the siting criteria of Utah Administrative Code
R315-3-23(b)(1)(i) and (ii)# and the application was complete on
August 14, 1990 with respect to those requirements.
13.

Utah Administrative Code R315-3-3.4 applies to a Part B

plan approval application submitted by the owner or operator of a
facility .that stores, treats, or disposes of hazardous waste in a
surface impoundment or a landfill.

It does not apply to the CIF

operation plan application, because the CIF does not contain a
surface impoundment or a landfill.
14.
of

Utah

The Executive Secretary did not violate the provisions
Code

transportation

Ann.

§

19-6-108 (9) (b)

by

risks

in

reviewing

CIF

the

not

considering

operation

plan

application and in issuing the CIF plan approval. As used in that
9

statute,

"treatment,

storage

or

disposal"

does

not

include

"transportation," which is a separately defined term in the Utah
Solid and Hazardous Waste Act at § 19-6-102(15). This demonstrates
that the Utah Legislature did not intend off-site transportation
issues to be addressed in a facility operation plan under § 19-6108(9} (b) • The statute does not require the Executive Secretary to
address off-site transportation risks or impacts or to impose
conditions with respect to off-site transportation in the CIF plan
approval.
15.
facility

The CIF plan approval, including but not limited to the
description,

performance

standards,

other

permit

conditions and evidence of compliance with the hazardous waste
facility siting criteria, includes evidence that the treatment,
storage or disposal of hazardous waste at the CIF will not be done
in a manner that may cause or significantly contribute to an
increase in mortality, an increase in serious irreversible or
incapacitating reversible illness, or pose a substantial present or
potential hazard to human health or the environment.
16. .Utah Code Ann. § 19-6-108(9) (b) does not require that the
CIF plan approval include a site-specific risk assessment, nor is
such an assessment required under EPA regulations.
17.

The CIF operation plan application was complete as of

August 14, 1990, when the Executive Secretary issued the Notice of
Completeness.
STATEMENT OF REASONS FOR DECISION
1. The preceding Findings of Fact and Conclusions of Law are

10

hereby incorporated into the Board's reasons for its decision in
this matter,
2.

Sierra Club has failed to meet its burden of proving, by

a preponderance of the evidence, that the Executive Secretary's
issuance of the CIF plan approval was factually in error or was
legally deficient or otherwise not in accordance with law,

ORDER
Sierra Club's claims and its Notice of Appeal are hereby
dismissed with prejudice, and the Executive Secretary's issuance of
the CIP plain approval is hereby affirmed.

The Board also hereby

affirms its rulings on the various motions to dismiss and motion in
limine as set forth above.

NOTICE
Under Utah Code Ann. § 63-46b-13, any party may request that
this Order be reconsidered by the Board. Any such request must be
in writing, must be filed with the Board (with a copy to each
party) within twenty days after the date shown on the attached
mailing certificate, and must state specific grounds upon which
relief is requested.
Judicial review of this Order may be sought in the Utah Court
of Appeals under Utah Code Ann. § 63-46b-16 and Rule 14, Utah Rules
of Appellate Procedure by the filing of a proper petition within
thirty

days

after

the

date

shown

on

the

attached

mailing

certificate for this Order (or, if applicable, within thirty days

11

after a request for reconsideration is denied).

Dated this

day of j Q K g "

. 1992.

UTAH SOLID AND HAZARDOUS WASTE
CONTROL BOARD

•J&*.

By: Joseph Urbanik, Chairman
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BEFORE THE UTAH SOLID AND HAZARDOUS WASTE
CONTROL BOARD

IN RE: APPEAL OF SIERRA CLUB,
USPCI CLIVE INCINERATION
FACILITY PLAN APPROVAL
(UTD 98259795)

*
*
*
*
*

OPINION OF BOARD MEMBER
PRIEBE CONCURRING AND
DISSENTING IN THE ORDER
OF THE BOARD

I concur in part, and dissent in part, in the Order of the
Board regarding the Utah Chapter of the Sierra Club's [Sierra Club]
appeal of the Executive Secretary's approval of the operation plan
for the U.S. Pollution Control, Inc. [USPCI] Clive Incineration
Facility [CIF].

., THE BOARD'S DECISION TO HEAR CHALLENGES BASED
UPON R315-3-23 WAS CORRECT

I concur in the decision of the Board to hear Sierra Club's
claims that the Executive Secretary violated this Board's siting
criteria

for Hazardous

Waste

Treatment

Storage

and

Disposal

Facilities contained in Utah Administrative Code [BUACn] R315-3-23,
in approving the CIF operation plan. The fact that Sierra Club did
not expressly refer to R315-3-23 prior to its pre-hearing brief was
not prejudicial to the Executive Secretary nor USPCI and this
Board's hearing Sierra Club's R315-3-23 claims is supported by Utah
precedent.

In Pilcher v. Department of Social Services. 663 P.2d 450

(Utah 1983} , the Administrative

Law Judge

[ALJ] allowed

the

Department of Social Services to amend its Notice of Support Debt
to include an additional basis for its claim after the hearing had
been held.
Department.

Subsequently, the ALJ entered judgment in favor of the
On appeal, the Utah Supreme Court upheld the ALJ's

post-hearing consideration of the Department's amended notice. The
Court relied on the fundamental legal principal that pleadings are
to be liberally construed and amended and that proof may depart
from pleadings and pleadings may be amended to conform to proof if
undue surprise is avoided.

Like Pilcher. neither

663 P.2d at 453 (citations omitted).

the Executive

Secretary nor USPCI

suffered undue surprise by Sierra Club's reliance on R315-3-23(c)
in its pre-hearing brief.

In its Notice of Appeal, Sierra Club

cited Utah Code Section 19-6-108(4) which states that

"[t]he

executive secretary shall review each proposed . . . hazardous
waste operation plan to determine whether that plan complies with
. . . the applicable rules of the board".

See Notice of Appeal at

page 3. Sierra Club also asserted in its Notice of Appeal that the
Executive Secretary had not adequately addressed emergency and
transportation considerations in regard to the CIF. Emergency and
transportation

considerations

are

subjects

Board's siting criteria in UAC R315-3-23.
Sierra

Club's Notice

of Appeal,

liberally

addressed

by

this

These references in
construed,

form a

sufficient basis for Sierra Club's challenge to the Executive
Secretary's consideration of emergency and transportation risks
2

pursuant to R315-3-23.

Sierra Club also provided its pre-hearing brief to counsel
for the Executive Secretary and USPCI on the first morning of the
hearing. Thereafter, all the parties were given the opportunity to
respond during the hearing, as well as in post hearing briefs which
the parties filed several days after the hearing.

The Executive

Secretary even attached to his Post-Hearing Brief an Affidavit of
Cheryl Heying,

Attachment 1 to Executive Secretary's Post-Hearing

Brief, which addressed the Executive Secretary's application of
R315-3-23. The Board accepted the submission of that Affidavit and
considered it.

As a result, even if there may have been the

potential for undue surprise by Sierra Club's citation of R315-3-23
in its Pre-Hearing Brief, it was remedied by the proceedings and
neither the Executive Secretary nor USPCI were prejudiced.

THE EXECUTIVE SECRETARY'S APPROVAL OF THE CIF VIOLATED
R315-3-23(c)(1) and R315-3-23(e)

With regard to whether the Executive Secretary's approval of
the CIF operation plan complied with R315-3-23(c), I strongly
disagree with the Board's Finding of Fact 7 and Conclusions of Law
8 and 9.

Under Utah law, administrative agencies such as this one

are bound by their regulations.

In State v. Utah Merit System

Council. 614 P.2d 1259 (Utah 1980) the Utah Supreme Court said ".
. . . [A] dministrative regulations . . . .

cannot be ignored or

followed by the agency to suit is own purposes.
3

Such is the

essence of arbitrary and capricious action.

Without compelling

grounds for not following its rules, an agency must be held to
them." 614 P.2d at 1263. This principle has also been codified in
Section 108 of Utah's Solid and Hazardous Waste Act which states
"The executive secretary shall review each proposed . . . hazardous
waste operation plan to determine whether that plan complies with
. . . the applicable rules of the board", UCA 19-6-108(4), and the
Utah Administrative Procedures Act which authorizes Utah courts to
overturn

agency

action

which

is

contrary

to

the

agency's

regulations, UCA 63-46b-17(4)(h)(ii).

The

Executive

Secretary's

action

in

approving

operation plan violates UAC R315-3-23(c)(1).

the

CIF

R315-3-23(c)(1)

requires that operation plan applications such as the one submitted
by USPCI for the CIF shall contain evidence that emergency response
plans have been coordinated with local and regional emergency
response personnel. There are two prongs of this regulation which
the CIF operation plan application did not satisfy.

The first is

that the operation plan application must include evidence that
emergency response plans have been coordinated.

The Executive

Secretary and USPCI assert that Attachments 1, 6 and 7 to the CIF
operation plan, as well as USPCI's Conditional Use Permit from
Tooele County, Attachment A to Cheryl Heying's March 23, 1992
Affidavit (Attachment 1 to the Executive Secretary's Post-Hearing
Brief) and the operation plan application's reference to an Impact
Mitigation Agreement between USPCI and Tooele County satisfy this
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requirement.

They do not.

R315-3-23 (c) (1) #s
coordinated"

use

of

the

past

tense

"have

been

means that at least to some degree, coordination of

emergency response plans must have been achieved. A commitment or
intent to coordinate in the future is not sufficient to satisfy
R315-3-23(c)(l)'s requirement that the operation plan application
include

evidence

coordinated".

For

that

emergency

coordination

response
to

be

plans

achieved,

"have
the

been
actual

entities which will be responding to emergencies must have at least
been consulted so that their response actions may be planned to
achieve

the

most

effective

and

expedient

response

to avoid

1

The scope of this Board's review of the Executive
Secretary's approval of the CIF operation plan application is de
novo and as a result, this Board does not owe deference to the
Executive Secretary in this matter. This is particularly true
where, as here, the issues on appeal to this Board turn on the
interpretation of this Board's regulations.
The Solid and
Hazardous Waste Act gives this Board the authority to make rules
for the Division of Solid and Hazardous Waste, not the Executive
Secretary. UCA 19-6-105. As a result, it is this Board which is
the arbiter of what those regulations mean.
Of course, the
Executive Secretary is empowered to enforce the regulations
promulgated by this Board through the issuance of orders, UCA 19-6107 (7), but the final authority in the interpretation of
regulations promulgated by this Board must be the Board itself.
In some instances it may be appropriate for the Board to defer
to the judgment of the Executive Secretary with regard to the
application of the Board's regulations. For example, where the
application involves complex technical or scientific matters which
the Executive Secretary is more equipped to evaluate than the
Board. However, that is not the case here.
The question of
whether the CIF operation plan application contained evidence that
emergency response plans have been coordinated with local and
regional emergency personnel is not a question which requires
complex scientific or technical expertise and is one which this
Board is in as good a position to answer as the Executive
Secretary.
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confusion, delays and omissions.

USPCI attached to its Post-Hearing Brief the portions of
Attachments 1, 6, and 7 of the CIF operation plan which it asserts
satisfy R315-3-23 (c) (1) 's requirement that emergency response plans
have been coordinated.
Hearing Brief.

See Appendices B, D and E to USPCI's Post-

Those appendices include portions of the facility

description, procedures to prevent hazards, the contingency plan,
and personnel training.

Contrary to the assertions of USPCI and

the Executive Secretary, however, none of those materials indicate
that USPCI has achieved any level of actual coordination with local
or regional emergency response personnel.

In fact, the facility

description which the Executive Secretary relies upon so heavily in
his Post-Hearing Brief states merely that the contingency plan2
will be submitted to local and state parties which could be
requested to respond to an emergency and that those parties will be
asked to review the contingency plan.
Post Hearing Brief at p. B.31-B.32.

2

See Appendix B to USPCI's

USPCI's expression of intent

Contrary to the position of the Executive Secretary and
USPCI that the CIF contingency plan satisfies R315-3-23(c)(1) it
should be noted that the rules governing the content of the
contingency plan with regard to coordination of emergency response
plans are much more lenient than R315-3-23(c) (1) . R315-8-3.7(a)
merely requires that the facility shall attempt to obtain
agreements with state and local emergency response agencies and
that if declined shall document the refusal. This is much less
demanding than R315-3-23(c)(1)'s requirement that operation plan
applications shall contain evidence that emergency response plans
have been coordinated.
In light of this difference in the
regulatory requirements it seems unlikely that a contingency plan
based purely on R315-8-3 and R315-8-4 would satisfy R315-323(c)(1). Certainly in this case it did not.
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to submit the contingency plan for review by local and state
emergency personnel at some time in the future is not sufficient to
satisfy R315-3-23(c)(l)'s requirement that the CIF operation plan
application contain evidence that emergency response plans "have
been coordinated".

Both the Executive Secretary and USPCI also rely on the Tooele
County Conditional Use Permit ["CUP"] to satisfy R315-3-23(c) (1)
and the Executive Secretary did obtain the CUP from USPCI and
considered it part of the CIF operation plan application.
Affidavit

of

Cheryl

Heying,

Attachment

1

to

the

See

Executive

Secretary's Post-Hearing Brief. However, the mere existence of the
CUP alone does not necessarily evidence coordination with local and
regional emergency response personnel.

The Executive Secretary

must review the content of the CUP to determine whether it provides
evidence of actual coordination.
the

Executive

Secretary

to

[See UCA 19-6-108(4) requiring

review

proposed

hazardous

waste

operation plans for compliance with the rules of the board; R315-323(c)(1) authorizing the Executive Secretary to deny plan approval
if emergency services described in the application are inadequate.]
Apparently the Executive Secretary did not review the content of
the CUP in this case because if he had he would have seen that the
CUP does not contain such evidence. No where does the CUP indicate
that USPCI has coordinated emergency response with local and
regional emergency personal, nor does it require USPCI to do so.
Rather# the CUP merely requires: compliance with the requirements
7

of this Board; compliance with the Tooele County Impact Mitigation
Plan; USPCI to report non-compliance which may endanger human
health or the environment to the County; and USPCI to notify the
Sheriff's Department. See Paragraphs 17, 23, 24 requiring USPCI to
submit and abide by the Contingency Plan;

Paragraphs 6 and 11

requiring compliance with Impact Mitigation Plan and paragraph 10
requiring

reporting

to

County

and

notification

of

Sheriff's

Department.

The requirement in the CUP that USPCI report non-compliance to
the County is not the same as requiring coordination with local and
regional emergency personnel. Reporting only conveys information,
it does not

necessarily

constitute

coordination

of anything.

Similarly, mere notice of an incident to the Sheriff's Department
is not coordination.

Neither can the CUP provision that USPCI

comply with the requirements of this Board be used to satisfy this
Board's regulations. Obviously, that would be circular reasoning.

The CUP's requirement that USPCI comply with the Tooele County
Impact Mitigation Agreement is not evidence of coordination with
local and regional emergency response personnel

either.

The

Executive Secretary never even obtained a copy, or reviewed the
content, of the Impact Mitigation Agreement.

USPCI's application

for plan approval merely made reference to the Impact Mitigation
Agreement but did not include it. See Appendix B to USPCI's PostHearing

Brief

at p. B.33

which merely

e

states

"[The]

impact

mitigation agreement between USPCI and Tooele County will assure
that there are adequate emergency response capabilities within
Tooele County."

However, even if the CIF* operation plan application had
included

the

Impact Mitigation Agreement,

and

the

Executive

Secretary had reviewed the Agreement, he would have seen that it
does not contain evidence that coordination had been achieved
either. As the name of the document suggests, its principal focus
and purpose is to compensate Tooele County for the impact which the
CIF#s operations would have on County resources, such as roads.
Regarding emergency response it merely expresses an intent by the
County to provide emergency services to the CIF.

Section III of

the Impact Mitigation Agreement entitled "Contingency Plan" states
"The County agrees that it will respond to emergencies as described
in USPCI's Contingency Plan, provided that said plan is reviewed
and approved by Tooele County. Appendix A to USPCI's Post-hearing
Brief at page 6.

This language does not provide evidence that

emergency response plans have been coordinated.

Rather it is just

a commitment by the County to provided emergency services to the
CIF, contingent upon review and approval of the CIF Contingency
Plan.

Tooele County's commitment to provide emergency services in
the

future

requirement

is
that

not

sufficient

the plan

to

satisfy

application
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R315-3-23(c)(1)#s

include

evidence

that

emergency response plans "have been coordinated".

Tooele County's

commitment to provide emergency services to the CIP does not rise
to the level of coordination, particularly where the County's
commitment

was made contingent upon the County reviewing and

approving the CIF's Contingency Plan at some time in the future.
Neither the Executive Secretary nor USPCI presented any evidence to
this Board that Tooele County ever did review and approve the CIF's
Contingency Plan#

nor how emergency response actions had been

coordinated between the CIF and Tooele County emergency response
agencies•

The second prong of R315-3-23(c)(1) expressly requires that
the coordination must be with both local and regional emergency
response personnel. Both the Executive Secretary and USPCI contend
that

this

requirement

Conditional Use Permit

of

R315-3-23 (c) (1)

is

met

by

USPCI's

["CUP"] and Impact Mitigation Agreement

[»IMA"] from Tooele County.

However, R315-3-23(c)(1) includes the

connector "and" meaning that coordination must be with both local
and regional personnel.

One or the other is not sufficient.

The

plain meaning of "local" used in the regulation refers to the city
or county in which the facility is located.

As a result, USPCI's

CUP and IMA from Tooele County would satisfy the local requirement.
That however, is not the end of the matter because the regulation
expressly also requires coordination with regional personnel. The
plain meaning of "regional" is some entity beyond the city or
county where the facility is located, such as adjoining cities or
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counties like Salt Lake City, Salt Lake County or the State of
Utah.

The interpretation of "local" as meaning city or county and
"regional" as meaning adjoining cities, counties or the state is
supported by USPCI's CIF operation plan application.

The plan

application provisions concerning emergency coordination state that
the CIP Contingency Plan will be submitted to "local and state
parties" and that coordination agreements with "local and state
emergency response parties will be obtained".

See Appendix B to

USPCI's Post-Hearing Brief at p. B.31-B.32 and p. B.34.

USPCI's

reference to state emergency response parties shows that USPCI
understood

the term

"regional" in R315-3-23(c)(1)

to require

coordination beyond Tooele County.

The Executive Secretary's Notice of Deficiency regarding the
CIF operation plan application also supports an interpretation of
Tooele County as "local" as opposed to "regional".

Part G-6 of

that Notice of Deficiency, entitled Coordination Agreements, states
"Prior to operation, submit copies of coordination agreements that
have been signed by local agencies". Appendix F to USPCI's PostHearing Brief at p. 60.

Since the Executive Secretary was only

aware of USPCI's interaction with Tooele County regarding emergency
response, the Executive Secretary must have been considering Tooele
County to be "local" under R315-3-23(c)(1). This language in the
Executive Secretary's Notice of Deficiency also shows that the
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Executive

Secretary

was

only

requiring

USPCI

to

coordinate

emergency response plans with "local" personal as opposed to local
and regional emergency personnel as required by R315-3-23(c)(1).

At the hearing on this matter, both Ms. King and Mr. Latsis
testified

that

they

had

no

knowledge

of

USPCI

coordinating

emergency response with any entity other than Tooele County and
neither the Executive Secretary nor USPCI presented any evidence of
coordination with any entity other than Tooele County.

Some Board

members have taken the position that "regional" as used in R315-323(c)(1) means the county in which the facility is located, that
"local" means the local fire department, and that as a result
coordination beyond the county is not required by R315-3-23(c) (1) .
However, even under this interpretation the CIF operation plan
application did not satisfy R315-3-23(c)(1).

The local fire

department for the CIF is an agency of the City of Tooele, not the
County. No where in these proceedings has there been any evidence
that USPCI has ever interacted, let alone coordinated, with the
Tooele City Fire Department

regarding the CIF operation plan

application. Tensions between municipalities and counties over the
provision

of

services,

and

particularly

expensive

emergency

services, is commonplace and it seems highly unlikely that Tooele
City would consider itself bound by the Impact Mitigation Agreement
between USPCI and the County to which the City was not even a
party.

Of course, it is possible that Tooele County and Tooele

City do have some kind of cooperative arrangement with regard to
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emergency services, but no evidence of such has been presented to
this Board.

In light of the above, the findings and conclusions of the
majority of this Board that the Executive Secretary's approval of
USPCI's CIF operation plan application complied with the siting
criteria contained in R315-3-23(c)(1) is erroneous.

Because the

CIP plan application did not include evidence that emergency
response plans have been coordinated with local and regional
emergency response personnel as required by R315-3-23(c) (1), the
CIF plan approval application could not be considered complete by
the Executive Secretary on August 14, 1990. R315-3-23(e) expressly
states that "The plan approval application shall not be considered
complete until the applicant demonstrates compliance with the
criteria given herein."

As a result, the Executive Secretary's

approval of the CIF plan application was in violation of the
regulations of this Board and should be reversed.3

3

It should be noted that the result of the Executive
Secretary's error in this case is not fatal to USPCI's CIF.
Rather, it merely makes the CIF ineligible for the "grandfather"
provisions of the Utah Solid and Hazardous Waste Act.
The
"grandfather" provisions are contained in UCA 19-6-108 (3) (c) and
19-6-108(14) and exempt hazardous waste operation plan applications
which were determined to be complete by the Executive Secretary
before December 31, 1990 from the requirements of gubernatorial and
legislative approval and statutory requirements contained in UCA
19-6-108(10) and 19-6-108(11). See UCA 19-6-105(3) stating that
this Board's siting criteria shall apply to any incinerator for
which plan approval is required under UCA 19-6-108.
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THE EXECUTIVE SECRETARY'S APPROVAL
CONSISTENT WITH UCA 19-6-108(9) (b)

OF

THE

CIF

IS

I concur in the majority's Findings of Fact numbers 16 through
21 and Conclusions of Law 15 and 16 to the effect
Executive

Secretary's

approval

of

the

CIF

that the

operation plan is

consistent with Section 19-6-108(9) (b) ["9b"] of the Utah Solid and
Hazardous Waste Act.

In approving the CIF operation plan, the

Executive Secretary imposed requirements which were stricter than
current EPA standards for incineration.
of Fact 18 through 21.

See the Board's Findings

9b clearly gives the Executive Secretary

such authority.

The Utah Legislature enacted what is now 9b as part of the
original Utah Hazardous Wastes Act in 1979. 1979 Laws of Utah
Chapter 106. At that time it was contained in Section 7(4) (b) of
that Act and its language was virtually the same as it is today.
1979 Laws of Utah at 583.

At the time of enactment, the Utah

Hazardous Wastes Act also included a statement of legislative
intent in Section 1 of the Act. There it said "It is the intent of
the legislature that this state enact and carry out a hazardous
wastes program that will enable it to assume primacy over hazardous
wastes from the federal government."

1979 Laws of Utah at 579.

This language shows that the Utah legislature included 9(b) fully
intending

that

Utah

have

an

EPA

equivalency to the federal program.

approved

program

requiring

It appears therefore that the

Utah legislature intended 9b to be an independent state standard
14

for

hazardous

waste

regulation

authorized state program.
intended

9b

to give

coexisting

with

a

federally

As a result, the legislature must have

this

Board

and

the

Executive

Secretary

authority to impose hazardous waste limitations which go beyond
merely what is required by EPA to obtain primacy.

Though the Utah Legislature, through 9b, gave this Board
authority to impose more stringent hazardous waste limitations than
those required by EPA# the Executive Secretary did not violate 9b
by failing to require a site specific risk assessment as part of
the CIP operation plan. Operation standards promulgated by EPA for
technologies such as incineration are based on the results of
extensive risk assessment by that agency.

Since Utah's hazardous

waste program is authorized by EPA, it is required to be at least
the equivalent of EPA's hazardous waste regulation program.

As a

result, the standards and limitations which Utah adopts from EPA
and enforces, are de facto also the result of extensive risk
assessment

conducted by EPA.

To require

that

the Executive

Secretary conduct, or require, a site specific risk assessment for
every hazardous waste facility in the State would be so cumbersome
and expensive that the entire hazardous waste program would become
unworkable

and

ineffective.

Clearly,

legislature intended when it enacted 9b.
through

9b

the

legislature

intended

that

is not what

the.

Rather, it seems that

to give

this Board

the

discretion to critically evaluate standards promulgated by EPA and
impose stricter limits when in the judgment of this Board it is
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warranted to ensure that the "treatment, storage, or disposal of
hazardous waste will not be done in a manner that may cause or
significantly contribute to an increase in mortality, an increase
in serious irreversible or incapacitating reversible illness, or
pose a substantial present or potential hazard to human health or
the environment".

UCA 19-6-108 (9) (b) .

That is exactly what the

Executive Secretary did in this case by imposing conditions on the
CIF which are clearly more stringent than EPA's.

Regarding the Executive Secretary's failure to consider the
Greenpeace publication, "Playing with Fire", during his review of
the CIF operation plan application, I agree with the Board that the
Sierra Club has not shown that the Executive Secretary violated 9b
by a preponderance of the evidence.

The testimony of the author

herself before this Board revealed several troubling inaccuracies
and errors in the publication which created significant questions
about the reliability of the data and conclusions contained in that
publication as well as its relevance to the CIF's technology.

In

light of those inaccuracies and errors the Executive Secretary did
not err in refusing to adopt the publication's conclusions in
regard to the CIF operation plan.4
4

There is however, one aspect of the Executive Secretary's
action regarding "Playing with Fire" with which I strongly
disagree. That is the fact that the Executive Secretary did not
address the submission of the publication in his public response
document.
Rule 315-3-17 states that "All comments shall be
considered in making the final decision and shall be answered as
provided in [315]-3-19". Rule 315-3-19 (A) (2) states that ". . . .
the Executive Secretary shall issue a response to comments [which]
briefly describe[s] and respond[s] to all significant comments on

16

The testimony of Sierra Club's other witnesses did not show by
a preponderance

that

the Executive

Secretary violated

approving the CIF operation plan either.

9b in

Mark Valdez testified

that he had concerns about the validity of USPCI's air modeling due
to a mistake in the calculation of mixing heights and suggested
that the air modeling should be redone with corrected mixing
heights.

On

cross

examination,

when

he was presented

with

information that USPCI had taken his suggestion and redone the air
modeling with the suggested mixing heights, Mr. Valdez testified
that he was satisfied that USPCI's air modeling for the CIF was
reliable.

Neither did Sam Rushforth provide sufficient evidence to show
that the Executive Secretary's approval of the CIF operation plan
violated 9b. Professor Rushf orth testified that air emissions from
the CIF may negatively impact cryptogamic soils in the vicinity of
the CIF.

Dr. Rushf orth was not, however, able to provide any

the draft plan approval or plan approval application raised during
the public comment period
.").
In light of these
regulations, it seems that the Executive Secretary should have
explained in the public response document his reasons for not
considering "Playing with Fire11 in relation to the CIF operation
plan.
It is obvious that where the publication was submitted
during the public comment period, it was intended by the submitter
to be a comment on the draft CIF operation plan.
Public
participation in decisions like this one is critical and the
Executive Secretary's failure to address "Playing with Fire" in the
public response document was inappropriate and arguably even in
violation of this Board's regulations. However, since this has not
been asserted as a basis for challenge before this Board, and the
errors and inaccuracies in the publication justify the Executive
Secretary in not relying on the article, his failure to respond to
its submission is harmless.
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scientific data to support his opinion and in fact testified that
to his knowledge none existed.

In addition, he testified that to

conduct such a study would require at least ten years.

Though I

share the concern of Dr. Rushforth over the potential danger to
cryptogamic soils in the vicinity of the CIF, mere speculation
without data to support it is not sufficient to meet the Sierra
Club's burden of proving that the Executive Secretary violated 9b
by not considering the effects of the CIF on such soils.
DATED this 25th day of May# 1992.

'

LINDA V. 'PRIfiBE
MEMBER, UTAH SOLID AND
HAZARDOUS WASTE CONTROL BOARD
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APPENDIX B
Attachment 1, B.31-3 2 (reference to contingency plan)
Attachment 1, B.31-39
system)
Attachment 1, B,33 (reference to
USPCI/Tooele
County
Impact
Mitigation
Agreement)
Attachment 1, B.34 (coordination with Grassy
Mountain)
Attachment 1, B.35 (coordination with
Lakepoint)
Attachment 1, B.39 (emergency back-up power
Attachment 6, F.2 0 (alarms)
Attachment 6, F.22 (emergency equipment)
(reference to contingency plan and equipment list Section G)
Attachment 6, F.23-24 (water, equipment for
fire control)
Attachment 6, F.37 (emergency lighting)
Attachment 7, G.11-12
Attachment 7, G.4 2

uspci,lnc.
Clive Incineration Facility
RCRA Permit Application
Section B
Facility Description

B.3a(ll)

Archeological Sites;

R450-3,23(b)(1)(xiv)

Appendix B-A contains a letter from Ms. Diana Christensen,
Regulation Assistance Coordinator, Division of State History,
Utah State Historical Society.

In the letter, Ms. Christensen

states in part that "...there will be no impact to cultural
resources as a result of this project."

B.3b Emergency Response and Transportation Safety:

B.3b(l)

Emergency Response Assessment;

R450-3.23(c)

R450-3,23(c)(l)

Possible emergency situations at the CIF could involve fire,
explosion, and/or release of hazardous waste which could threaten
human health or the environment.

Emergency situations could

occur either within the facility; or on rail or road
transportation routes to the facility.

The Contingency Plan (Section G of this permit application)
provides a list of the emergency response equipment maintained at
the facility.

The plan also provides emergency response options

for the respondents in the event of an emergency.
Page B.31

The
August 10, 1990

USPCI,inc.
Clive Incineration Facility
RCRA Permit Application
Section B
Facility Description

Contingency Plan will be submitted to local and state parties
which could be requested to assist in any response to an
emergency.

The local and state parties will be asked to review

the plan. Any coordination agreements between USPCI and the
parties will be documented in the Contingency Plan.

Section 3 6 has been selected by USPCI as the location of the CIF
in part because of its remote location.

This remoteness will

result in a response time of typically less than two (2) hours
for assistance from outside parties.

However, the advantages of

the remote location of the CIF compensate for this response time.
The remote location of the CIF minimizes the risk of human exposure.

Interstate 80 (1-80) is the primary east-west transportation
route through the northern portion of Utah. Approximately five
(5) miles of road will provide access to the CIF from 1-80 (refer
to Figure B.4).

The interstate highway is routinely patrolled by

the Utah Highway Patrol. The interstate highway will provide
easy access for waste transporters; and local and state emergency
response vehicles destined for the CIF.

Page B.32

August 10, 1990

USPCI,Inc.
Clive Incineration Facility
RCRA Permit Application
Section B
Facility Description

Compatibility with surrounding industries is another reason
Section 3 6 has been selected by USPCI as the location of the CIF.
Section 3 6 is located within the Tooele County Hazardous
Industries Area designated by the Tooele County Commission.

The

Commission's intention in establishing the Hazardous Industries
Area was to isolate the industries which could pose a risk to
human health or the environment in an area separated by distance
from residential communities.

As a requirement of the Conditional Use Permit from Tooele County
to locate and operate a hazardous industry within the Hazardous
Industries Area, an impact mitigation agreement has been
negotiated.

This impact mitigation agreement between USPCI and

Tooele County will assure that there are adequate emergency response capabilities within Tooele County.

B.3b(2)

Emergency Response Personnel and Equipment:
3.23(c)(2)

R450-

Emergency response equipment maintained at the CIF will allow
response personnel to mitigate and correct most threats to human
health and the environment from fires, explosions or releases of
Page B.33

August 10, 1990

USPCI,Inc.
Clive Incineration Facility
RCRA Permit Application
Section B
Facility Description

hazardous waste.

The Contingency Plan (Section G of this permit

application) provides a list of the emergency response equipment
maintained at the facility.

The plan also contains emergency

response options outlining procedures to be implemented during an
emergency.

Facility personnel will receive training on the

Contingency Plan in accordance with the training program (Section
H of this permit application).

Assistance or additional equipment will be transported to the
facility to respond to an emergency if necessary.

The Grassy

Mountain Facility (GMF), located approximately nine (9) miles
north of the CIF (Section 16, T. IN., R. 12 w., S.L.B. & M.), is
owned and operated by U.S. Pollution Control, Inc. U.S. Pollution
Control, Inc., is a wholly owned subsidiary of USPCI.

In the

event the CIF Contingency Plan is implemented, resources from all
USPCI facilities, including equipment and personnel, will be
available for the emergency response as necessary.

Coordination

agreements between USPCI and local and state emergency response
parties will be obtained and documented in the CIF Contingency
Plan.

Page B.34

August 10, 19 9 0

us?ci,lnc,
Clive Incineration Facility
RCRA Permit Application
Section B
Facility Description

Emergency equipment available at the GMF includes heavy construction equipment (e.g. mobile vacuum tanks, front-end loader,
road grader, bulldozer, and end-dump truck) useful in responding
to hazardous waste spills.

The GMF personnel dispatched to

respond to an emergency at the CIF will be trained in proper
safety techniques and typical emergency response procedures in
accordance with the Training Program for the GMF.

The USPCI Western Regional Office is currently located in
Lakepoint, Tooele County, Utah.

This office is used by various

divisions of USPCI including Engineering, Sales, Transportation,
and Remedial Services.

These divisions will be capable of

supplying emergency response resources if necessary.

The

Remedial Services Division specializes in remedial and corrective
actions for hazardous waste spills or releases.

B.3b(3)

Transportation corridors and Access;

R450-3.23(c)(3)

The CIF is located south of both Interstate Highway 80 (1-80) and
a Union Pacific main rail line.

These two transportation media

will provide access to the CIF for the waste arriving for storage
and treatment.

The waste transporter will be responsible for
Page B.35

August 10, 1990

USPCI,Inc.
Clive Incineration Facility
RCRA Permit Application
Section B
Facility Description

assuring loads satisfy the weight, width, and height restrictions
for the selected route to the CIF. Although the nationalinterstate-highway system and the Union Pacific rail system pass
through metropolitan areas, the routes typically avoid
residential areas. The waste transporter will be responsible for
complying with any community-right-to-know programs or
transportation restrictions affecting the selected route to the
CIF.

The only access to the facility by either rail or road will be
from either the east or the west. A Tooele County road does
continue south from Clive, Utah; but the road is not intended for
trucks arriving at the CIF from the south. The road could
provide an evacuation route toward the south for personnel and
passenger vehicles if necessary.

The CIF Contingency Plan

provides a description of the evacuation routes and procedures.

o

Regional Corridors and Access: Figure B.2 illustrates
the interstate-highway system in the western United
States.

Depending on the point of origin of the waste,

transportation by road will typically occur on part of
this interstate system.

1-80 is a four (4) lane,
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divided highway in Tooele County and is generally well
maintained.

Annual average daily traffic during 1986

at Knolls, Tooele County, Utah, was 4,400 vehicles
(BLM, 1988) .

Figure B.3 illustrates the Union Pacific Rail system
for the United States.

A portion of this rail system

may be used while transporting a waste to the CIF depending on the point of origin.

Figure B.3 does not

include rail systems for other railroad transportation
companies (e.g. Southern Pacific, Denver-Rio Grande,
etc.) which can transfer rail cars onto the Union
Pacific rail system.

In 1988, there were an average of

twenty-eight (28) trains per day (fourteen (14) each
way) on the rail system west of Salt Lake City (BLM,
1988) .

Local Corridors and Access;

Local access to the

facility will be provided by a road and a rail spur.
Figure B.4 illustrates the local access routes within
the immediate area of the facility.
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Trucks transporting hazardous material and other
freight to the facility will arrive at the Clive exit
from 1-80 from either the east or the west.
Approximately five (5) miles of paved, two (2) lane
road will link the Clive exit from 1-80 and the CIF.
Trucks transporting incinerator residue and spent lime
to the Grassy Mountain Facility will also use the access road between 1-80 and the CIF. The estimated
average daily traffic on this road is twenty-two (22)
trucks.

The road will be constructed from an

engineered, compacted sub-base and base with a top
layer of asphalt pavement. There will be no gravel
roads.

The design bearing load on the road will be

130,000 pounds. The road will cross existing utilities
including an overhead power line, an overhead telephone
line, and an underground telephone line. The roads
will typically be two lane to allow traffic flow in
both directions. The roads used to access portions of
the facility during an emergency, will be wide enough
to accommodate the response vehicles anticipated.
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One rail switch, off the main line, will link the Union
Pacific rail system and the CIF.

Railcars arriving

from either the east or west will be dropped at the CIF
rail spur.

The estimated average daily rail traffic to

the CIF will be two (2) to five (5) railcars.

The rail

spur and sidings will be constructed in accordance with
Union Pacific Railroad specifications for industrial
tracks.
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Alarms will be broadcast over the paging system loudspeakers.
Alarms will be triggered by dialing the appropriate code at any
telephone, by tripping a manual pull-station, or by automatic
alarm condition detectors such as fire detectors at a shredder.
A fire alarm will cause a siren sound to be broadcast.
emergency
broadcast.

A general

warning alarm will cause a warbling sound to be
A facility evacuation alarm will cause

a distinctive

alternating tone (whooping) to be broadcast.

Page F.2 0

August 10, 1990

USPCI, inc.
Clive Incineration Facility
RCRA Permit Application
Section F
Procedures to Prevent Hazards
F-3a(3)

Emergency Equipment:

264.32(c), R-450 8.3.3(c)

Portable fire extinguishers, fire control equipment, spill
control equipment and decontamination equipment will be available
at the facility.

Descriptions and locations of emergency

equipment for the facility are in the Contingency Plan (Section G
of this permit application).

The Emergency Equipment List is

located in Section G-5 of the Contingency Plan.
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F-3a(4)

Water for Fire Control; 264.32(d), R-450 8.3.3(d)

The facility will have fire water available for fire fighting.
Water for fire fighting will be stored in a reservoir and
distributed through a pipe network.

Buildings classified according to the Uniform Building Code as an
Ordinary Hazard Group III, such as the Container Management Unit
(101); or Extra Hazard Group I, such as the Organic Sludge
Decanting and Repackaging Unit (102) will be equipped with a fire
protection system meeting the requirements of NFPA 30. Each of
these systems has been designed to minimize the possibility of a
fire, isolate and confine the spread of a fire, and limit the
area of exposure to a fire. These systems would consist of a
water and foam sprinkler system installed in the building with a
maximum sprinkler head spacing of 100 square feet per head.

The fire water flow required by NFPA 30, Table D-4-6.2.1, is
based on 0.3 gallons per minute per square foot over an area of
2,550 square feet plus a hose stream flow of 500 gallons per
minute.

This flow rate is 1265 gallons per minute.

NFPA 30

requires that this minimum flow rate be sustainable for two (2)
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hours and that the volume expended be replenished within eight
(8) hours•

The volume required for the fire water supply is thus

151,800 gallons.

The water storage tank provided at the CIF (Unit 031 on Drawing
43-01-1-011) has a capacity of 750,000 gallons. This volume
allows for an adequate fire water reserve.

The two (2) fire pumps will be specified to meet NFPA 20 requirement?

One pump will have an electric drive and one pump will

have an internal combustion engine drive.

Each of the fire water

pumps will be rated to supply adequate volumes at a high enough
pressure to operate foam systems. An analysis of flow conditions
through the fire water piping system to verify the pump ratings
is included in Appendix F-E.

A description of the fire fighting equipment at the CIF is
included in Section G-5 of the Contingency Plan.
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Each UPS will have the capacity to provide electricity to the
system it serves for approximately two hours. An individual UPS
will be provided for the process instrumentation system, at the
Incinerator, the instrumentation system at the Tank Farms, for
the plant communication, alarm, and secondary gate sensors
systems, for emergency lighting, and for the main substation
switchgear.

The two kiln drives, one of the fire water pumps, and one process
water pump will be equipped with IC engines.

Normally, the electrical requirements of the CIF will be met with
power purchased from Utah Power & Light (UP&L).

Should a momentary "blink11 in the UP&L service occur, the UPS's
would allow the controls to continue to operate. The electrical
system will be designed so that when a Mblink" occurs,
noncritical motor loads such as sump pumps and air conditioners
would be shed while more important loads such as pumps feeding
the incinerator and the combustion air compressors would remain
"latched in11. This would allow the incinerator to operate
through the "blink" without interruption and at normal
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When the EC has determined that there is an imminent or actual
emergency situation, he will activate the internal alarms and/or
communication systems; and notify appropriate local, county, state,
and federal agencies. Examples of the agencies which the EC may
wish to notify are:

o

Fire department(s) (i.e., North Tooele County Fire
District)

o

Police and sheriff department(s)

o

Ambulance service(s) (i.e., Salt Lake City air
evacuation services and Wendover Ambulance)

o

Hospitals (i.e., Tooele Valley Regional Medical
Center)

o

Highway patrol

o

Utah Department of Health, Bureau of Solid and Hazardous
Waste, Bureau of Air Pollution Control, Bureau of Public
Water Supplies and Safe Drinking Water, or Bureau of Water Pollution Control

o

Environmental

Protection

Agency,

and

the

National

Response Center

If evacuation of local areas may be advisable, the Emergency
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Coordinator will immediately notify both the Utah State Department
of Health and the government official designated as the on-scene
coordinator for the geographical area or the National Response
Center.

The agencies will be provided with the appropriate details, for
example:

o

Name of caller

o

Name and telephone number of the facility

0

Location of facility

o

Location of incident

o

Time and type of incident

o

Name and quantity of material involved (to the extent
known)

o

Extent of injuries

o

Possible hazards to human health and the environment
outside the facility property

o

Cause of incident

o

Emergency action taken

o

Any other relevant information requested
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G-5

Emergency Equipment 264.52(e); R-450 8.4.3(d)

The implementation of the Contingency Plan will nearly always
require the use of various items of equipment to handle the
situation. Much of this gear will be available from the inventory of equipment used in the normal operation of the CIF, For
instance, the vehicles owned by the CIF (pickup trucks, cars,
vans, yard trucks, skidsteer loaders, forktrucks, trackmobile,
etc.) which are not involved in the incident will be available
for use during the emergency.

The personal protective equipment

in use by employees at the time of an emergency and those items
kept in stock at the various waste management units would be
available also. The telephones, loudspeaker system, and two-way
radios normally used by CIF employees will be available during an
emergency.

Any maintenance equipment such as hand tools,

welders, cranes, hoists, machine shop equipment, steam cleaners,
etc. that is not involved in the incident would be available for
use during an emergency.

In addition to the equipment used during normal operations, there
will be some equipment that will be specifically for use during
an emergency incident.
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IMPACT MITIGATION AGREEMENT
U8PCI AND TOORLB COUNTY
(CUra Hazardous Waste Incinerator Operation)
THIS AGREEMENT is made and entered into by and between UNITED
STATES POLLUTION CONTROL INCINERATION COMPANY OF TOOELE COUNTY,
an Oklahoma Corporation, (hereinafter "USPCI"), and TOOELE COUNTY, a body
politic and corporate of the State of Utah, (hereafter "County");
WITNESSETH
WHEREAS, on the $7**

day of December, 1988, the County approved a

request of USPCI to re-zone Section 36, Township 1 South, Range 12 West, Salt
Lake Base and Meridian, located in Tooele County, Utah, to a zoning district
designation of MG-H (Hazardous Industrial District); and
WHEREAS, USPCI has applied to the County for a Conditional Use Permit for
the purpose of constructing and operating an industrial and hazardous waste
transfer, storage and incineration facility, (hereafter "facility")* on said
property, (hereafter "site"), and
WHEREAS, Tooele County is concerned about the soda) and economic impacts
that said facility will have upon Tooele County and its residents, and also the
impacts upon the County's road department, fire protection departments, public
health facilities, law enforcement, economic development needs, and other County
departments and agencies; and
WHEREAS, the parties have considered the following factors In an effort to
determine the costs of the foregoing impacts and the fair allocation of such costs
to USPCI:
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(a)

The costs of the County's existing capital facilities;

(b)

The manner In which the County has financed its existing capital

facilities;
(c)

The fact that the proposed facility has not yet contributed in any way

(through special assessments or general taxes) to the cost of existing County
capital facilities and that additional services required of the County hereunder
will be attributable solely to the new U3PCI facility;
(d)

The relative extent to which the USPCI facility and other properties

in the County may be expected to use and contribute to the cost of existing
County capital facilities In the future;
(e)

The extraordinary costs of servicing the proposed USPCI facility;

(f)

The time-price differential Inherent In the comparisons of amounts paid

at different times; and
WHEREAS, USPCI desires to enter into an Agreement with the County for
coordination of emergency police, fire, and medical services pursuant to federal
regulations governing facilities such as that proposed by USPCI; and
WHEREAS , the parties desire to enter into an Agreement that will be
mutually beneficial, provide for increased governmental facilities and services,
and provide for a reasonable allocation to USPCI of the costs to be incurred by
the County in providing such additional facilities and services;
NOW, THEREFORE, in consideration of the following mutual promises, terms
and conditions, the parties agree as follows:
SECTION I - MITIGATION OP IMPACTS.

USPCI agrees to pay to Tooele

County for mitigation of social, economic, and health and safety impacts
associated with its Clive facility, the sum of $180,000 per annum, commencing
from the date that it has received all of the local, state and federal permits and
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licenses that are necessary to commence construction of its proposed facility
within Tooele County, In addition to the foregoing provisions, USPCI agrees that
it will pay for the entire costB of upgrading and paving to Utah State and Tooele
County standards, the Tooele County road starting at the Clive exit of Interstate
80, thence south to USPCPs turnoff point to its Clive facility. After said road
is upgraded and paved, Tooele County agrees to maintain said road.
USPCI also agrees that it will pay for the entire costs of Improving and
maintaining to Utah State and Tooele County standards, all of the remaining
Tooele County roads located adjacent to Interstate 80 in the Clive area that USPCI
will be using incident to its operation of its Clive facility. Said County roads
shall be improved by USPCI to provide a hard and dustless surface at posted
operating speeds. USPCI is authorized to use magnesium chloride applications
to achieve a hard and dustless surface. However, if this method is not effective,
USPCI agrees to take whatever measures are necessary to provide a hard and
dustless surface.
With respect to the above referenced improvements to said Tooele County
roads, USPCI is authorized to facilitate said improvements by providing the
necessary engineering, selecting a contractor, and managing all work, provided
that all plans and specifications are reviewed and approved by Tooele County
prior to the commencement of any work. USPCI agrees that if the improvements
do not comply with the approved plans and specifications, that USPCI will take
whatever measures are necessary to remedy said defects.
USPCI agrees that it will pay the entire costs of upgrading any of the
ingress, egress, or crossing points to Interstate 80 at the Clive exit that it
desires to use or retain. The exact transportation routes that USPCI will use to
access its facility shall be defined in its application for a Conditional Use Permit.
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Tooele County agrees that it will facilitate the aforementioned improvements to all
County roads and will Initiate and cooperate with any state or federal agendas
necessary to maintain or upgrade access and crossing points for Interstate 80 as
requested by USPCI.
USPCI agrees that it will provide guarantees that its funds are available
prior to commencement of any road work under this provision. All Tooele County
roads to be used by USPCI for its facility shall be upgraded prior to the
commencement of USPCI's construction of its facility.

If USPCI intends to use

unimproved access or crossings of Interstate 80 in the Clive area, those
improvements shall also be completed prior to commencement of USPCI's
construction of its facility, unless the Tooele County Commission agrees with and
approves in writing another timetable for completion of these roadway
improvements.
Tooele County agrees to use its best efforts and every legal means within
its power to charge and collect a fee from existing businesses and new businesses
that intend to locate in the West Desert area of Tooele County that will be using
the access to or across Interstate 80 that are improved by USPCI under this
provision.

Said fees shall be based upon USPCIfs total costs and will be

commensurate with the percentage of use of said new business as it relates to ths
total use of these improvements and shall be collected by the County when
possible, and forwarded to USPCI.
The impact mitigation fees provided herein are based on a good faith effort
on the part of the parties to determine the costs of the impacts of the USPCI
facility in Tooele County.

Said fees shall continue to be paid to the County

annually thereafter through the date that USPCI notifies the County that said
facility is no longer being developed as an industrial or hazardous waste
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transfer, storage or incinerator operation, or the date of final closure as
provided for in the final RCRA permit as from time to time modified, whichever
is later. Said annual fee shall be paid on a quarterly year basis in advance on
or before the 1st day of January, April, July and October of each year that said
fees are payable.

Said impact fees shall be apportioned on a monthly basis

during the first and last years that said fee Is to be paid, If necessary.
Commencing January 1st of the year following payments of impact fees hereunder,
said fees shall be Increased or decreased as compared to the previous yearly
amount by the same percentage as the annual increase or decrease in the
Consumer Price Index for All Urban Consumers U.S. City Average All Items 1967
3

100 (CPIU), as published by the U,S. agency which reports said information

for the previous calendar year.
SECTION II - OTHER FEES AND CHARGES.

The impact fees specified

herein are in addition to any other amounts Tooele County may receive as a result
of ad valorem property or sales taxes imposed upon USPCI, existing County
Building Permit and Conditional Use Permit fees, and hazardous waste disposal
fees charged pursuant to existing State statutes or any other fees, taxes,
charges, or revenues imposed under the laws of the Stats of Utah, which are
allocated to the County and dedicated to specific hazardous waste related
activities, such as monitoring and response programs.

If, however, any new

fees are hereafter Imposed under State statutes upon USPCrs hazardous waste
activities at ita Clive sits, which fees may be allocated to the County for uses
unrelated to hazardous wastes or for duplication of services provided pursuant
to this Agreement, then the impact fee provided in Section I herein shall be
reduced by the dollar amount of the fees received by Tooele County during any
calendar year in which such fees are received by Tooele County and which fees
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were derived directly from USPCI.
SECTION III - CONTINGENCY PLAN-

The County agrees that it will

respond to emergencies as described in USPCIfs Contingency Plan, provided that
said plan is reviewed and approved by Tooele County.

The response shall

include appropriate medical, fire, and law enforcement services.

The County

agrees that it will hereafter confirm the provision of said services in writing as
necessary to assist USPCI in obtaining its state and federal permits.
SECTION IV - OTHER COUNTY SERVICES. The County agrees to provide
appropriate County services as necessary for the safe and efficient construction
and operation of the USPCI facility, including, but not limited to:
1.

Maintenance of the paved County road commencing at the Olive Exit
of Interstate 80 and south to USPCI's turnoff point for its Clive
facility;
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Routine snow removal on County roads located adjacent to Clive and
maintained and used by USPCI incident to the operation of its Clive
facility;

2.

Routine law enforcement;

3.

Fire response;

4.

Public health;

5.

Public safety;

6.

Hospital isolation unit; and

7.

Telecommunications.

SECTION V - PERMITS AND LICENSES.

The parties hereto agree and

understand that this Agreement shall not alter the Tooele County Planning
Commission's authority to impose other reasonable terms and conditions upon
USPCrs construction and operation of its proposed facility and that USPCI shall
comply with all other federal and state regulations applicable to its facility.
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SECTION VI - TERM, This Agreement shall take effect upon its execution
by the parties and shall continue in full force and effect until USPCI notifies the
County that said facility is no longer being developed as an industrial or
hazardous waste transfer, storage or incinerator operation, or the date of final
closure, as provided for In the final RCRA permit as from tune to time modified,
whichever is later.
SECTION VII • ASSIGNMENT. All terms and provisions of this Agreement
shall be binding upon and shall inure to the benefit of the parties hereto and
their respective transferees, successors, and assigns. However, no party to this
Agreement shall assign its interest or obligations established by this Agreement
without the written consent of the other party, which consent shall not be
unreasonably withheld*
SECTION VIII - ATTORNEY'S FEES. If any party commences litigation for
the breach of, for a declaration of the rights or duties of the parties, or for any
other reason relating to this Agreement, the successful party shall be entitled to
reasonable attorney's fees and coBts.
SECTION IX - AUTHORITY. Each of the partisa hereto, by executing this
Agreement, represents and warrants that the person executing this Agreement
is duly authorized to do so, and to deliver this Agreement on behalf of said party
In accordance with any applicable legal requirements. This Agreement is binding
upon said party in accordance with its terms.
SECTION X - COMPLIANCE WITH LAW* The parties represent to each other
that they have compiled with all applicable zoning ordinances and regulations
relating to the development of the USPCI facility.
SECTION XI - SEVERABILITY. If one or more provisions of this Agreement
are hereinafter determined to be invalid and unenforceable, this shall not operate
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to defeat or invalidate the remainder of this Agreement, unless the enforceability
or invalidity has the effect of substantially changing the terms and conditions of
this Agreement, or operates in such a manner as to invalidate or to defeat the
primary purposes or objective of this Agreement.

If any provision hereof is

determined to be unreasonable in scope or extent, any court of competent
jurisdiction may revise such unreasonable provisions to the extent necessary to
comply with such standards of reasonableness as the court may determine to be
applicable, and this Agreement thereafter shall be enforced as so revised.
SECTION XII - MODIFICATION AND CHANGES. This Agreement cannot be
changed or modified except by instrument in writing signed by edl parties, with
the exception of the adjustment in annual impact fees as provided herein.
SECTION XIII - CONFLICTS OF LAW. This Agreement Bhall
be deemed to have been made and shall be construed and interpreted in
accordance with the laws of the State of Utah and if any legal action shall be
commenced to interpret or enforce this Agreement, it shall be commenced in the
District Courts of the State of Utah.
SECTION IX - NOTICES. Any notice or communication by either party to
the other shall be in writing and shall be given, and be deemed to have been
duly given, If either delivered personally, or mailed postage prepaid by certified
mall, return receipt requested, and addressed as follows.

If to Tooele County:

Tooele County Commission
Tooele County Courthouse
47 South Main Street
Tooele, Utah, 84074

If to USPCI:

USPCI, Inc.
2000 Classen Building
Suite 400 South
Oklahoma City, OK 73106
8

Any notice, demand, or other communication shall be deemed to have been
received on the date delivered, or five (5) days following the date deposited in
the U.S. mall, properly addressed, postage prepaid. Either party may change
the address stated herein by written notice to the other party.
IN

WITNESS

WHEREOF,

the

parties

by

their

duly

authorized

representatives, have executed this Agreement as of the 21st day of December,
1988.
*

TOOELE COUNTY:

ATTES
KELLY HJ GUSLER, Chairman
Tooele County Commission

OVEDjkS TO,FQRM:
RONALD L. ELTO
Tootle County Attorney
UNITED STATES POLLUTION
CONTROL INCINERATION COMPANY
OF TOOELE COUNTY:
C
STEVE C. P. FA;
Vice-President of
(SEAL)

STATE OF UTAH
COUNTY OF TOOELE

)
66.
)

On the 27th day of December, 1988, A.D., personally appeared before me
STEVE C. P. FAN m x « l H S m 3 « * i a 2 M I K X I » . , who being by me duly sworn,
did say, Mtttib for himself, that he, the said STEVE C. P. FAN, is the Vice-

President of Engineering,

tmim^iiimtmmfaxmimimtm^mmmiMmiA

fiSHHttiJy of United States Pollution Control Incineration Company of Tooele
d

County» an Oklahoma corporation, and that the within and foregoing instrument,
(Impact Mitigation Agreement between USPCI and Tooele County - Clive
Hazardous Waste Incinerator Operation) was signed in behalf of said corporation
by authority of a resolution of its board of directors, and said STEVE C, P. FAN
JTffyT«MMX«XXPmBIXPfflg^

duly acknowledged to me that

oaid

corporation executed the same and that the seal affixed is the seal of the said
corporation.

PUBLIC
Residing at: Tooele

AAJL
>unty, Utah

My Commission Expires J
10-27-91

United

States

Pollution

Control,

Inc.,

an

Oklahoma

corporation,

("Guarantor") does hereby agree and consent to act as Guarantor on behalf of
United States Pollution Control Incineration Company of Tooele County; and does
hereby guarantee to County any and all obligations, covenants% warranties and
performance of United States Pollution Control Incineration Company of Tooele
County, pursuant to the terms and conditions of this Agreement.
UNITED STATES POLLUTION
CONTROL, INC.:
ATTEST:

ay.

/f,;,

By.
STEVE C. P. F.
Vice-President of

BS V: FAULKNER, JR.
JAMBS
Secretary

gineering

V
(SEAL)
STATE OF UTAH

)
as.

COUNTY OF TOOELE

)

On the 27th day nf December, 1988, A,D., personally appeared before me
STEVE C. P. FAN jWgXIHflBnKXgftffMMggflfXaaE., who being by me duly sworn,
did say, BOOK for himself, that he, the said STEVE C. P. FAN, is the Vice10

President of Engineering of United States Pollution Control Inc., an Oklahoma
corporation, and that the within and foregoing instrument> (Impact Mitigation
Agreement between USPCI and Tooele County - Clive Hazardous Waste
Incinerator Operation) was signed in behalf of said corporation by authority of
a resolution of its board of directors, and said STEVE C. P. FAN duly
acknowledged to me that said corporation executed th^ same and that the seal
affixed is the seal of the said corporation.

lYPtfeu

Residing at Tooele Obbnty, Utah
My Commission Expires:
10-27-91

STATE OF PENNSYLVANIA

)
88 •

COUNTY OP

L£M6-#

)'

On the J1
day of January, 1989, A.D., personally appeared before me
JAMES V> FAULKNER, JR., who being by me duly sworn, did say for himself,
that he, the said JAMES V. FAULKNER, JR., is the Secretary of United States
Pollution Control Inc., an Oklahoma corporation; and that he, the said JAMES V.
FAULKNER, JR., iB the Secretary of United States Pollution Control Incineration
Company of Tooele, and that the within and foregoing instrument, (Impact
Mitigation Agreement between USPCI and Tooele County - Clive Hazardous Waste
Incinerator Operation) was signed in behalf of both of said corporations by
authority of a resolution of each of their boards of directors, and said JAMES V.
FAULKNER, JR., duly acknowledged to me that both of said corporations
executed the same and that the seals affixed are the seals of both of said
corporations.

My Commission Expires:

NOTARY PUBLIC
Residing at: //^TMA^^TOAJ
Cooury
.
,
*
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